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The CASE of the Rieronntxr the 


lay 17. 1686. 


and 1 U to Mr. Langham Booth, and his Heirs, the 


(x) 


George Legh, Eg; Arrziianm 


The Right Honourable George Earl of Warrington, 
Henry Legh, Junior, Gent. and Sir Henry Main- 
waring, Bart. RRS O N DE NTS. 


Earl of Warrington. 


HE moſt Noble Sarah, late Ducheſs Dowager of Somerſet, by her laſt 
. Will and Teſtament in Writing, bearing Date the 17 of May 1686, 


deviſed her Manor of Cherington in Com Wilts, to the Reſpondent's late 
Brother, the Honourable Langham Booth, and the Heirs of his Body, with 
other Remainders over, and of the ſaid Will made the Reſpondent's late Father Henry 
Earl of Warrington (then Lord Delamer) Sir Samuel Grimſton, and Sir William Gre- 
gory, Executors. And on the 10 of February 1691, ſhe by Codicil to her ſaid Will, 
revoked the ſaid Deviſe of the ſaid Manor, and in lieu thereof directed 2000/7. to be 
laid out by the ſaid Sir William Gregory and Sir Samuel Grimſton, and the Survivor of 
them, and his Heirs, within one Year after her Death, in the Purchaſe of Lands of 
Inheritance, to be ſettled to the Uſe of the ſaid Langham Booth, and the Heirs of his 
Body; and in default of ſuch Heirs, to the Uſe of his Brother Henry Booth, and the 
Heirs of his Body; and in default of ſuch Heirs, then to the Uſe of the Reſpondent, 
and his Heirs for ever. | 

On the 25 of October 1692, the ſaid Ducheſs dyed, leaving a perſonal Eſtate 
much more than ſufficient to pay all her Debts and Legacies, and Sir Samuel Grimſton 
renouncing the ſaid Executorſhip, and Henry Earl of Warrington dying on the 20 of 


2 1693, Sir William Gregory alone proved the ſaid Will and Codicil, but be- 


ore he had laid out the ſaid 2000 J. as the Codicil directed, he dyed, whereupon 
on the 19% of February 1705, Adminiſtration, with the ſaid Will and Codicil annext, 
was granted to the ſaid Langham Booth, who, by virtue thereof, poſſeſſed himſelf of 
Aſſetts of the ſaid Ducheſs, amounting to much more than the ſaid Sum of 2000 l. 
and the Intereſt due thereon, and all other Debts and Legacies, and the faid Langham 


Booth thereout retain'd on Account of the ſaid 2000 J. and the Intereſt thereof, the 
Sum of 36041. gs. 3 d. | A | 
The Reſpondent being indebted to his late Siſter the Right Honourable the Lady 
Elizabeth Delves in 3000 J. ſhe (by conſent of her Huſband Thomas Delves, Eſq;) 
gave to her Brothers Langham Booth, and Henry Booth, the ſaid 3000 J. to be 
equally divided between them, and by Leaſe and Releaſe dated the 23“ and 24" of 
June 1699, the Reſpondent for ſecuring the faid 3000/7. and the Intereſt thereof 
at four per Cent. conveyed to the ſaid Thomas Delves, and others, the Manor of 


Thornton and Thornton-Hall, and other Lands therein mentioned, redeemable on Pay- 
ment of 1500 J. and Intereſt at four per Cent to ſaid Grantees to the Uſe of — 


bam Booth on the 8 of September 1705, and 1500 l. and Intereſt, to the Uſe 
Henry Booth, on the 16 of October 1708. bn Gy 
By Leaſe and Releaſe, dated the 21* and 22" of fanuary 1705: the Reſpondent fold 
anor of Thornton, and 
other Lands in Thornton, except the Advowſon, ſubject to the faid 30007. Debt, and 
Mr. Langham, Booth, by Deed dated the 221 of January 1705, covenanted with the 
Reſpondent, that the ſaid purchaſed Lands ſhoyld ſtand liable, as a Security, for the 
ſaid 1500 J. and Intereſt due to his Brother Henry Booth, and to indemnify the Re- 
ſpondent, and ſuch Part of the Reſpondent's Eſtate, as he had not purchaſed againſt 
is Debt. And by Deed dated the 14" of September 1708, Mr. Henry Booth agreed 
to accept of the ſaid Security given by his Brother Langham Booth, and not to demand 
the fame of the Reſpondent, or any Eſtate of his not fold to Langham Booth. © 


In 
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died May 12. 


1724. 
His Will, Dec. 
20. 1722, 


Henry Booth 
died February 
2, 1726. 


(2) 


In 1719, Mr. Henry Booth wanting Money, depoſited the Deeds of Thornton and 
other Securities, with one Warren, a Broker, by way of Pawn for Money, which the 
Reſpondent redeemed. | 
Langham Booth On the 12 of May 1724, the faid Langham Booth dyed without Iflue, having made 


his laſt Will and Teſtament in Writing, bearing Date the 2o0'* of December 1722, in 
the beginning of which is this Clauſe, vis. © As to my worldly Eſtate which it hath 
« pleaſed God to beſtow upon me, I give and diſpoſe thereof in manner following (that is 
« 70 ſay) Imprimis, I Will that all my Debts which I ſhall owe at the time of my De- 
« ceaſe be diſcharged and paid. And afterwards, in and by the ſame Will, he gave 
100 J. per Ann. to Mrs. Mary Saxon for her Life; and deviſed the ſaid Manor of 
Thornton, and the other Lands by him purchaſed as aforeſaid (ſubject to the ſaid An- 
nuity of 100 J.) to the ſaid Henry Booth for his Life; Remainder to his firſt and other 
Sons ſucceſſively in Tail Male ; Remainder to the Reſpondent for Life, Remainder to 
his firſt and other Sons ſucceſlively in Tail Male; Remainder to the Appellant for 
Life; Remainder to his firſt and other Sons ſucceſſively in Tail Male; with other Re- 
mainders over, and with a Remainder to his own right Heirs for ever. And at the 
End of his ſaid Will is this Clauſe, viz. © Item, All my ready Money, Securities for 
« Money, Stock in publick Funds, Arrears of Rent, Jewels, Rings, Watches, Goods, 
« Chattels, Rights, Credits, and Perſonal Eſtate whatſoever, I give, deviſe, and bequeath 
« unto my ſaid Brother Henry Booth, to and for his ownUſe for ever; and I conſtitute and 
« appoint my ſaid Brother Henry Booth ſole Executor of this my laſt Will and Teſta- 
« ment. 

The ſaid Henry Booth (being then in Holland) renounced the ſaid Executorſhip, 
whereupon the Reſpondent took Adminiſtration of the Perſonal Eſtate of the ſaid 
Langham Booth with his ſaid Will annexed; and on the 20 of February 1726, the ſaid 
Henry Booth dying Inteſtate without Iſſue, the Reſpondent took Adminiſtration of the 


Perſonal Eſtate of the ſaid Henry Booth. 


The Reſpondent by the Deaths of the ſaid Langham and Henry Booth (both with- 
out Iſſue) became entitled (as he was adviſed) to the ſaid 2000 J. and Intereſt for the 
ſame, from the Death of the ſaid Langham Booth; and in Order to have a Satis- 


faction out of the real Eſtate of the ſaid Langham Booth for ſo much of the ſaid 


Michaelmas 
Term, 1727. 
The Earl's Bill 
filed, 


2000 J. and Intereſt, as the ſaid Langham Booth's Perſonal Eſtate would not fatisfy, 
(and for other Purpoſes) did, in Michaelmas Term 1727, file his Bill in the High 
Court of Chancery againſt the Appellant, and others. To which the Defendants 
put in their reſpeCtive Anſwers. And the Appellant and other of the Defendants 
brought their Croſs Bill in the ſaid Court, touching the ſame Matters as were in the 
Reſpondent's Bill, To which Croſs Bill the Reſpondent put in his Anſwer, and there- 
by infiſted that the perſonal Aſſetts of the ſaid Langham Booth, which remained af- 
ter Payment of his other Debts towards ſatisfying the Reſpondent's Demand of 2000/7. 
and Intereſt, did not amount to 100 J. And both Caules proceeded to Iſſue, and the 
Reſpondent examined his Witneſſes ; but the faid Defendants did not examine any 


Witneſs either in the original or croſs Cauſe, 


July te. FY0; 
Decree at the 
* Rolls, 


On the 15% of July 1731, both Cauſes were heard before his Honour the Ma- 
ſter of the Rolls, who was pleaſed to decree (inter alia) That the Reſpondent's Bill as 
to charging the ſaid 20001. and the Intereſt thereof, on the real Eſtate of the ſaid Lang- 
ham Booth, ſhould be diſmifſed. And that the Reſpondent ſhould account before Mr. 


Allen, one of the Maſters of the ſaid Court, for the ſaid Langham Booth's Perſonal 


Eſtate, and produce upon Oath before the ſaid Maſter all Books of Account, Papers and 
Vouchers, and be examined on Interrogatories, as the Maſter ſhould direct. And the 


Maſter was directed to compute what was due to the Reſpondent for Principal and In- 


Appeal to the 
Lord Chancellor, 


tereſt of the ſaid 20001. And the Reſpondent to retain the ſame out of the Perſonal 
Aſſetts of the ſaid Langham Booth. | 

From which Decree the Reſpondent appealed to the Right Honourable the Lord 
High Chancellor, apprehending that he was aggrieved thereby, (inter alia) Becauſe 
the ſaid Debt of 2000 J. and Intereſt, was not decreed to be paid out of the Real 
Eſtate of the ſaid Langham Booth, ſo far as his Perſonal Eſtate ſhould be defi- 


cient, 


May 17, 1732: 
Lord Chancel- 
lor”s Decree. 


And alſo for that the ſaid Decree directed the Reſpondent to produce Books and 
Vouchers upon Oath, contrary (as the Reſpondent humbly conceived) to the Privi- 
lege of Peers. „„ 1 98 

On the 17 of May laſt, the Reſpondent's ſaid Appeal was heard before the ſaid 
Lord Chancellor, who declared his Opinion, That the ſaid 20001. was a Charge on 
the Real Eftate of the ſaid Langham Booth by the Words of his Mill. And was plea- 
ſed to decree, (inter alia) That the Maſter ſhould take an Account of the ſaid Lang- 
ham Booth's Debts, and the ſaid 20001. to be conſidered as a Debt of the ſaid Lang- 
ham Booth. And the Reſpondent to account before the ſaid Maſter for the Perſonal 


Eſtate 


II. 


III. 


IV. 


(3) 

Eſtate of the ſaid Langham Booth, and produce all Books of Account, Papers and 
Vouchers in his Cuſtody, and to be examined on Interrogatories as the Maſter ſhould di- 
rect. And the Maſler in taking the ſaid Account to make all juſt Allowances to the 
Reſpondent, And that ſo much of the Real Eflate of which the ſaid Langham Booth 
died ſeized in Fee ſhould be ſold, as his Perſonal Eftate ſhould fall ſhort of ſatisfying 
the jaid 2000 l. And all proper Parties to join in ſuch Sale. And the Coſts of the 
Parties in theſe Suits to be paid them out of the Monies ariſing by the ſaid Sale. 

From which Decree the ſaid George Legh hath appealed to your Lordſhips. But 
the Reſpondent, the ſaid Earl of Warrington, is advited, and humbly hopes it will 
appear, that the ſaid Appellant hath no juſt Reaſon to complain thereof; but that 
the ſame (as to that Part thereof from which he appeals) is juſt and agreeable to 
Equity, for the following Reaſons : 

Firſt, Becauſe Mr. Langham Booth having retained out of the Aſſetts of the ſaid 
Ducheſs the 2000 J. directed by her to be laid out in a Purchaſe of Land, if the 
lame had been ſo laid out, the Reſpondent (for Default of Iſſue of his ſaid Brothers) 
would have had an abſolute Eſtate in Fee Simple therein. And therefore is now 
juſtly entitled to receive the Money in Lieu of the Land in which it ought to have 
been inveſted, and conſequently this Demand of the Reſpondent is a juſt Debt from 
the ſaid Mr. Langham Booth. ” 

For that the Words of the Will of Mr. Langham Booth are ſufficient for charging 
his Real Eſtate as well as his Perſonal Eſtate; for firſt he diſpoſes of his worldly 


ſtate in Manner following, and then directs, Imprimis, that all his Debts ſhould 


be diſcharged and paid; and undoubtedly the Words (worldly Eſtate) comprehend 
Real as well as Perſonal Eſtate ; and therefore it is a Diſpoſition of his Real as well 
as Perſonal Eſtate, for the Payment of his Debts, and this was what in Juſtice 


and Conſcience he was obliged to do, there being a Deficiency in his Perſonal E- 


flate. 


Becauſe tis certain that Mr. Langham Booth intended that all his Debts ſhould 
be paid. And in Regard his Will and his Intent expreſly declared therein cannot 
be fulfilled without charging his Real Eſtate therewith, his Perſonal Eſtate being 
deficient: It is moſt agreeable to Juſtice, and the Rules that have been always laid 
down concerning the Conſtruction of Wills, to conſtrue his Will in ſuch a Manner, 


as that there being a Deficiency of his Per/onal Eſtate, his Debts may be fatisfied 
out of his Real Eſtate. 


Becauſe it appears by ſeveral Precedents, that Courts of Equity have frequently 
decreed Real Eſtates to ſtand charged with Debts in Caſes of the like Nature. 


The Reſpondent who claims the ſaid 2000 J. being Heir at Law to his Brother 


the ſaid Langham Booth; This is not the Claim of a Stranger to charge Lands in 


the Hands of an Heir, but the Claim of an Heir to be paid a juſt Debt out © 


an Eftate deviſed from him to, a Stranger and voluntary Deviſee: The Reſpondent 
being only Deviſee for Life in this Eſtate of Thornton (which is by the Decree 
charged with the ſaid 2006 J.) And if the Real Eftate ſhall not be ſubject to this 
2000 J. the Appellant (who. is uo Relation either to the ſaid Langham Booth or to the 
faid Ducheſs) will in Effect have the Benefit of the ſaid Duche/s's Legacy, and the 
Reſpondent and his Family,. be deprived thereof, contrary to the expreſs Words of 
her Codicil, and contraryt to the Intent at leaſt of Mr. Langham Booth's Will, for it 
cannot be preſumed that Mr. Langham Booth could intend the Benefit of his Real 


Eſtate to a Stranger, excluſive of paying a juſt Debt to his own Brother. 


„or theſe and other Reaſons the Reſpondent humbly hopes | 


that the ſaid Decree ſhall be affirmed, and the Appeal 
e with Cr. 


Tro. Lutwrcus, 


J. WILL ES. 
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George Legh, Eſq; ArPELLANT. 


The Right Honourable George 
Earl of Farrington, and others, 
RESPONDENTS. 


The CASE of the REesPONDENT 
the Earl of Warrington. 


B am „ 


„ —_ 


To be heard at the Bar of the Houſe of 
Lords on ee, the co. Day 


